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“47.0n the strength of the principle laid down in these cases, my concluded opinion
is that the resolution dated 30.3.81 of the State Govt. does not call for any interference as
the same cannot be held to suffer from unreasonableness, arbitrariness or any other legal
infirmnity. | would like to add that the right that has accrued to the employees of the first
category should be safeguarded whenever there is any occasion for promotion to the
higher post. All other factors being equal the L.D. Assistants appointed on the basis of
their success in the examination held in the year 1973 should receive due recognision in
determining rules of seniority as between persons recruited from other sources.

48. in the result, all the writ petitions are dismissed, but in the circumstancs of the
case there will be no order as to costs.”
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Hari Lal Agarwal, J.— "I have gone through the judgement prepared by my learned
Brother K. B. Sinha and | agree with him that interfering with the impugned resolution
dated 30.3.1981 would cause more complications and injustice to a large number of
Assistants working in the varlous departments of the State of Bihar, and would unsettle
many things settled since quite a long time. The applications must, therefore, be dismissed.”
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Lo Government of Bihar _ : .
_ Appointment Department .
Memo No. II/R-108/64A-10026 7 Patna, the 22 August, 1964
TO, . ) - [ . . . -
All Department of Government. _
Sub : Procdure fot change of name by Government Servants.

The undersigned is directed to say that the procedure outlined in paragraph thrée
below may henceforward be followed whenever a Government servant deelres to change
his name or surname.

2. Under the Defenoe of india Flules 1962 repubhshed in the Brhar Gazette aiong
with Law Department Notification No. 2105 dated the 10th November, 1862, any citizen of
India who desires to change his name or surname, shall give prior notice of at ieast one
month to the State Government. Rule 34 of the Defence of India Rules reads as
follows :— -

RELEY

"Change of name by ortlzens of India :—
1. For the purpose of this rule :—

() The expression "name' shali be construed as including a surname, and_. -
(b) aname shall be deemed to be changed if the spelling thereof is altered.

(2) No citizen of India shall assume or use or purport to assume or use for any
purpose any name other than that by which he was ordinarily known
immediately before the date of Proclamation of Emergency, unless, at least
one month before the day on which he first assumes or uses or purports to
assume or use that other names he has given to the State Government a
notice specifying .—

{a) his existing name in full and the changes which he proposes to make in it,
and

(b) the address of his residence, and has complied with such orders in respect
of such notice, including orders for giving public intimation of his intention to
change his name as the State Government may give.

{3) Itany person contravenes any of the provision of this rule, he shall be pun-
ishable with imprisonment for a term which may extend to two years or with
fine or with both,
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(4). Nothing in this rule shall apply to the assumption or use
(a) by any married woman of her husband's name; :

(b) of any name in consequence of the grant of or sucgession to, any.rank or
title;

(¢} ofanyname in such circumstances as may be specified by order of the Central
Government or the State Government.”

As fong as the Defence of India Rules, 1962, continue to be in force, Rule 34 wil.
applicable to Government Servantsias well. S SR

3. Apart from this the State Government have been pleased to decide that a Gov-
ernment servant desirous of changing his name (which will include change of surname or
change of spelling in the game) should give at least one month's prior notice in writing to
his immediate superior officer, intimating the change in the name which he proposes 1o
make. Thereatter, he should execute a deed for changing his name, in the form enclosed.
The deed should be attésted by atleast two respectable witnesses, preferable those KAGWN
1o the head of the office in which the Government servant is serving. The execution of the
deed should be followed by publication of the change of name in a prominent Jocal
newspaper and in the case of a Gazetfed Officer, by publication in Bitir Gazette as well,
the publicaﬂon_peiqg.undertakqn by the Government servant at his own expense. For the
publication of the advertisement in the Bihar Gazette, the Government servant should be
directed to contact the Superintendent, Secretariat Press, Gulzarbagh, Patna. Inthe case
of non-gazetted Government servants, publication of the change of name in the Bihar
Gazette will not be necessary. After the formalities mentioned above have been complied
with, the adoption of the new name or change in the existing name of the Government
servent may bs amended accordingly. Attested copies of the relevant documents {the
request gf the. Governmant servant, the deed, the publication in a local newspaper and
the publication in the Gazette) should be retained by the head of the office concerned.

4. In the case of officers belonging to an All india service, the change of name
shoutd be published in the Gazette of the Government of India, at the expense of the
Government servant, for which he should contact the Manager of Publications, Govern-
ment of India, Publication Branch, Civil Lines, Delhi.

Encl : Form of deed
By order of the Government of Bihar

Sd/- K. K. Srivastava
Secretary to Government.
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Memo No. 10026 . . . - .Patna, the . 22:August, 1964.
Copy with a copy of the enclosure forwarded to: ==
= Alf Heads of Department
All Commissioners of Divisions.
All District Officers ' }
Superintendant, Secretariat Press, Gulzerbegh Patna
Principal, Administrative Trammg School Ranchi -

for information. :
Sd/- K. K. Srivastava
. Sec[etarxllto_ggye_rn_men't
Memo No. 10026 ... Patna,the 22 August, 1964,
Copy forwarded to :—

The Registrar of the High Court of Judicet_ure at Patna, _ , " - , __
Segfetary to the B'ihai'.j-"ublic Seri?i'ée Commission, 15, Bailey Road, Patna - -

Secretary to the Bihar Legislathssembiy -,
Secretary to the Bihar Legislative Councul o | -
for information. .- S S i | } .
R 8d/- K. K. Srivastava :
Secretaryto*'GoVernmem
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DEED CHANGING NAME/SURNAME

BY THIS DEED | the undersigned........cooceevvcimenrscsinnnss (new name) of etc. now,
lately called (old name) employed as ....... eermeeresenseraeres (desngnatnon of the post held at the
time by the Government servant concerned) at ...........civiniienccns. {place

where employed under Government) do hereby —

1. For and on behaf of my self and my wife and chlldren and remet or issue, wholly
renounce, relinquish and abondone/the use of the former name/surname of ..........ceceecnneee:
(old name/ su mame) and in place thereof do assume from the date hereof the new name/
surname of ... RSOOSR (new name/ surname) and so that | and
my wife and chrldren and remet or issue may hereafter be called, known and distin-
guished not by my 1ormer namelsurnam_e Of i but by my assumed
name/ syrname o) SNURY e '

2. For the purpose of evidencing such my determination deciare =that 1 shall at alt
times hereafter in all records, deeds and writings and in all proceedings, dealing and
transactions as'well privates as public and upon alt occasions whatsoever use and sign
the name of ........i.......... (N"Ew name/gurname) as my namelsvrname in plaee of and in
substitution for myformernamelsurname Of coeereeiirrrer e sienin L : :

3. Expressly further is, and request all persons at all time hereafter to desngnate
and address me and my wife and children in all matter issue by such assumed name/
SUTNAME Of vevrveveiirieniiinnenceinennns

IN WITNESS THEREQOF | have hereunto §ubscnbe my former and accepted names

Of oo rcircraeeernes (old name) AN oo {new name) and ...........
ov... affixed My sEAIthIS ..o day Of oo
"Signed sealed and \ (Old Name)
- delivered by the
above named ..........cceeceeinne (New Name)
o (New name)
formerly .....ccceereeens S

{old name) in the

presence oi .............................

(WItNess) ......oceeee.
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Menio no. OM/M-107/ 58-2083 dated the 25th Feb. 1958 from the Chief Secretary to
-7 the Government of Bihar, to all Department of the Secretariat,

Subject :— Maintenance of summary of facts for disposal of cases.

~ Aftention s invited to the'last sentence of Rule 6.10 of the Secretariat Instructions
which lays down that if the subject matter wfider consideration in files be important and of
great length and complexity a clear summary should be prepared with remarks and sug-
gestions, if any, for its disposal. Quits often there are cases in the departments of the
Secrertariat relating to individuals, institutions, or transactions which have a complicated
history. Every time such cases are put up to higher officers or to Government a history of
the case is given in the office notes orin the notes of junior officers. Such respective notes
add to the bulk of the:files and.at times confuse the issues. if in-all such cases & single
‘running summary-of facts" is prepared and placed ina separate coverbelow the regular
note sheets it would be possibie to avoid repetitive notes of-the kind mentioned above. if
further factual developments take place with the passing of #ime-the running summary of
facts could always be brought uptodate. The undersigned is to suggest that'maintenance
of a single running summary of facts in alf stitable cases in the Departments of the Sec-
retariat should be encograged. - . R
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the roster for the Scheduled Castes and the Backward Classes are filled the percentage
of reservatlon provided for the reserved categorles iS achleved We see no justification to
operate the roster thereafter. The "running account” i is o operate onlytlll the quota provrded
under the rmpugned instructions is reached and, not thereafter Once the prescnbed
percentage of posts is filled the numerical test of adequacy IS satlshed and thereafter the
roster does not survive. The percentage ot reservatton is the des:red representatron of the
Backward Classes in the State Services and is consistent with the demographtc estimate
based on the proportton worked out in relation to their populatron The numerical quota of
posts is not a chifting boundary but represents a flgure with due application of mind.

Therefore, the only way to assure equality of opportunlty to the Bdckward Classes and the
general category is to permlt the roster to operate t||l the time the respectwe apporntees/
promotees accupy the posts meant for them in the roster. The operation of the roster and
the "runnmg account" must come to an end thereafter The vacancies arrs:ng |n the cadre

after the mltlal posts are filled, will pose no drffuculty ‘As and when there is a vacancy
whether permanent or temporary in a particular post the same has to be fifled from amongst
the category to which the post belonged in the roster. For.example the Scheduled Caste
persons holding the posts at Roster-peints 1,7, 15 retire then these slots are to be filled
from amongst the persons belonging to the Scheduled Castes. Similarly. if the persons
hoiding the post at points 8 to 14 or 23 to 29 retire then these slots.ate 1o be filled from
among the general category. By following this.procadure there shali neither be short-fall
nor excess in the percentage of reservation. - ... - ... | e

"The ekpressions "posts" and "'tracan:c'}ies often uséd in the "eftecutiye instructions
provrdrng for reservations, are rather problemattcal The word post" means ain apporntment
job, office or emptoyment a posifion to which a person IS appolnted "Vacancy" means an
unoccupled post or office. The plarn meaning of the two expressrons make it clear that
there must be a 'post’ in existence to enable the vacancy' to occur The cadre -strength i is
always measured by the number of posts comprrsrng the cadre Ft:ght to be cons:dered tor
appoantment can only be claimed in respect of a post in a cadre. As a consequence the
precen aqge of reservatlon has to be worked out in relation to the. number of posts whrch
form tt.; cadre-strength. The concept of 'vacancy' has no ___retevan_ce in operatmg the

percentage of reservation.
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When all the roster-points in a cadre are filled the required percentage of reservation
is achieved. Once the total cadre has fuli representation of the Scheduled Castes/Tribes
and Backward Classes in accordance with the reservation policy then the vacancies arising
thereafter in the cadre are to be filled from amongst the category of persons to whom the
respective vacancies belong. Jeevan Reddy, J. speaking for the majority in Indira Sawhney
vs. Union of India (AIR 1993 SC 477) abserved as under -

“Take a unit’Service/Cadre comprising 1000

posts. The reservation in favour of Scheduted
Tribes, Scheduled Castes and Other Backward
Classes is 50% which means that out of the 1000
posts 500 must be held by the members of those
classes i e 270 by Other Backward classes, 150
by Scheduled Castes and so by Scheduled
. Tribes. At a given point of time, let us say the _ .
number of members of OBCs inthe.unitService/ . - S
Category is only 50, a shaortfall of 220.-Similarly A
the number of members of Scheduled Castes. - :
and Scheduled Tribes is only- 20 and § .
respectively, shortfall of 130 and.75. if the-entire
service/cadre is taken as a unit and the backiog
Is sought to be made up then the open

_ cornpetmon channei has to be cheked altor:=ther
for a number of years untll the number of

~ membpers of all backward classes reaches 500
i.e., till the quota meant for each of them is filed
up. This may take gquite a numb,elr of year..
because the number of vacancies arising eac"
year are not many. Meanwhile, the-members of
open competition category would become age

t.arred and mellglble Equality of opportunlty in
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their case would become a mere mirage. It must
" be remembered that the equality of opporturity
guaranteed by clause (1) is to reach individual
citizen of the country while clause (4)-
contemplates special provision being made in
favour of socially disadvantaged classes. Both
must be balanced against each other. Neither
should be aliowed to eclipse the other. For the
above reason, we hoid that for the purpose of
applying the rule of 50% a year should be taken
as the unit and not the entire strength of the
cadre, Service or the unit as the case may be."

The quoted observations ciearly iflustrate that the rule of 50% a year as a unit and not
the entire strength of the cadre has been adopted to protect the rights of the .general
category under clause (1) of Article 16 of the Constitution of India. These observations in
Indra Sawhney's case are only in relation to posts which are filled initially in a cadre. The
operation of a roster, for filling the cadre strength, by itself ensures that the reservation
remains within the 5‘/2% limit. Indira Sawhney's case is not the authority for the point that
the roster survives after the cadre-strength is full and the percentage of reservation is
achieved. -

A Division Bench of the Allahabad High Court in J. C. Malik and others vs. Union of
India and others (1978 (1) SLR 844) interbreted Railway Board's circular dated April 20,
1970 providing 15% reservations for the Scheduled Castes. The High Court held that the
percentage of reservation is in respect of the apbointment to the posts in a cadre. On the
basis of the material placed before the High Court it reached the conclusion that if the
reservation is permitted in the vacancies after all the posts in a cadre are filled then serious
consequences would ensue and the general category is likely to suffer considerably, we
see no infirmity in the view tnken by the High Court.

We may examine the likely  esult if the roster is permitted to operate in respect of the
vacancies risinn after the total posts in a cadre are Hi'wnt 1 = 00 point roster, 14 posts
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at various roster-points are filled from amongst the Scheduled Castes/Scheduled Tribes
candidates. 2 posts are filled from amongst the Backward Classes and the remaining 84
posts are filled from amongst the general category. Suppose all the posts in a cadre
consisting of 100 posts are filled in accordance with the roster by December 31, 1994.
Thereafter in the year 1995, 25 general category persons (out of the 84) retire. Again in
the year 1996, 25 more persons belonging to the general category retire. The position
which would emerge would be that the Scheduied Castes and Backward Classes would
claim 16% share out of the 50% vacancies. If 8 vacancies are given to them then in the
cadre of 100 posts the reserve categories would be holding 24 post thereby increasing
the reservation from 16% to 24%. On the contrary if the roster is permitted to operate il
the total posts in a cadre are filled and thereafter the vacancies falling in the cadre are tc
be filled by the same ‘category of persons whose retirement has caused the vacancies
then the balance between the reserve category and the general category shali always be
maintained. We make it clear that in the event of non-availability of a reserve candidate at
the roster-point it would be open to the State Government to carry torward the pointin a
just and fair manner.

We, therefore. find considerable force inthe second point raised by the learned counsel
for the petitioners. We, however, direct that the interpretation given b_y us to the working of
the roster and our findings on this point shall be operative prospectively.

The writ petition is, therefore, disposed of in the above terms No costs.

....................................
....................................

....................................

Ve (8. B. “AJUMDAR)
New Delhi,
P ebruary 18, 1940
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